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“While our Constitution does not guarantee minority groups victory in the political process, it
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Racial prejudices are deeply rooted in American history regardless of the different laws created
for civil rights. Equality and racial issues became more controversial than ever. Minorities are
relentlessly fighting for their rights in the political process and justice system. This paper analyzes
the Affirmative Action developments in the United States and Washington State, especially in the
area of public contracting, and shows that 1-200 should not be considered as an affirmative action
ban. This paper asks lawmakers and institutions to discard the mind blocks of 1-200 and bring
meaningful affirmative action, especially in public contracting, to provide justice to every citizen

regardless of race, sex, color, ethnicity, or national origin.
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Introduction:

Equality is conceptually different than freedom since equality is a reality which is to be achieved
while freedom is an ideal. The two ideas are often confused within the minds of people with their
own preconceptions. Racial minorities are expecting actions affirming equity in the areas of life
advancement since slavery, segregation and the white superiority was an accepted part of the
society when the United States Constitution was drafted in 1789, but were made illegal beginning
in 1865 with the Civil War amendments to the Constitution. Still discrimination is an invisible
reality in a visible non-segregated America. To remedy that, ‘affirmative action’ policies evolved
in United States. The liberty and pursuit of happiness comes from education and equal

opportunities of advancement, which is the soul of affirmative action in the United States.

Affirmative action became a policy in the United States to promote the opportunities for defined
minority groups who suffer discrimination within the society to give them equal access to the
same opportunities available for the majority population. Affirmative action has been a
contentious issue over the years. Controversy over affirmative action has been raised since the
passage of the Civil Right Act of 1964, with numerous cases challenging its validity. At the state
level, California became the first state to enact a formal ban on racial preferences with the passage
of Proposition 209. After that Washington, Michigan, Florida, Nebraska, Arizona, New
Hampshire and Oklahoma have adopted similar bans. Many states dropped their affirmative
action policies without a ban, and today very few states have active affirmative action policies in

place.



Washington State is committed to protect the rights of the citizens and the Legislature has
established different laws for the right to be free from discrimination.? Initiative 200 (1-200)
which is called the Washington State Civil Rights Act (something of a misnomer) was also
created with the intention to eliminate discrimination. However, because it does not allow
preferential treatment, 1-200 effectively banned affirmative action policies in the State of
Washington, which mainly aimed at the areas of education, public employment and public
contracting. 1-200 was approved by voters in November 1998 as an initiative to the legislature. *
1-200 says, “[t]he state shall not discriminate against, or grant preferential treatment to, any
individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of
public employment, public education, or public contracting.”® The proposers told the voters that it
will not end all affirmative action programs.® Governor Gary Locke warned the voters against I-
200 that “[t]his not the time to jeopardize the programs designed to give people a hand up, rather

than a hand out.”’

One of the areas which was most directly impacted by the anti-affirmative action law was public
contracting. The Office of Minority and Women’s Enterprise (OWMBE) was formed in
September 1983 for minority advancement.® Before the conception of OWMBE, minority

participation in state contracts was 0.01%, but by the end of 1984 it rose to 19% of contracts.’

3 Washington Law against Discrimination, Rev. Code Wash. § 49.60
4 Ballotpedia, Washington Affirmative Action Ban, Initiative 200 (1998),
https://ballotpedia.org/Washington_Affirmative_Action_Ban,_Initiative_200_(1998).
> Washington Secretary of State, https://www.sos.wa.gov/elections/initiatives/text/i200.pdf(1998).
® State of Washington, Voter’s Pamphlet General Election,
https://wei.sos.wa.gov/agency/osos/en/press_and_research/PreviousElections/documents/voters%27pamphlets/1998
%20wa%20st.pdf (Nov. 3, 1998) at 14.
"1d. at 15.
8 Rev. Code Wash. § 39.19 (1983).
® Office of Minority and Women’s Business Enterprises, State of Washington [hereinafter OMWBE], The First
Annual Report 1984 at 4.
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Minority participation fluctuated with different cases and legislative actions.'® In comparison,
after 22 years the percentage of contract procurement dollars state agencies and institutions spent
with certified minority and women business enterprise firms in 2013-15 became 0.97% at the end

of the quarter.*

It is hard not to notice the damage 1-200 created for affirmative action programs in Washington
state, especially in the contracting industry. Is 1-200 an affirmative action ban? Can we blame I-
200 for the diminishment of affirmative action programs? In this paper, Part 1 explains the
Affirmative Action development in the United States, and the importance of it, and Part 2 is about
Washington state and affirmative action. Part 2 details about what happened in the state
contracting, and why 1-200 should not be considered as an affirmative action ban. Part 3 explains
about the different ways for promoting affirmative action in Washington State. This paper is
about discarding the mind blocks of 1-200 and bringing more meaningful affirmative action in the

state of Washington.

10 See supra § 2. C, Table 4 at 20-21.
1 OMWBE, ACT001 - Agency Activity Inventory by Agency, 2015, at 6 (The agency reports are available at
http://www.ofm.wa.gov/budget/manage/default.asp).
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1.Affirmative Action in the United States

Slavery and the white superiority was an accepted part of the society when the United States
Constitution was drafted in 1789. The infamous Dred Scott v. Sandford 2 in 1857 revealed that
only free white men were defined as citizens even in the justice system at that time. It took
decades for America to finally abolish slavery in 1865, but even after the Civil War equality was
elusive in United States. The Supreme Court, in Plessy v. Ferguson 3, ruled that state laws
requiring separation of the races are allowed under the Constitution as long as equal
accommodations are made for African Americans, thus establishing the "separate but equal
doctrine that justified segregation in the South in 1896. Discrimination was accepted in the
society; so was segregation. These attitudes also affected the status of women. For example,
women got the right to vote only in 1920 with Nineteenth Amendment. * It is important to
remember that Dr. Martin Luther King Jr strived and gave his life in 1968 for the equal treatment
and rights for the advancement of African Americans. It took almost a century for getting equality
for minorities and women, with the Civil Rights Act of 1964° which prohibited discrimination on

the basis of sex as well as race.

The term ‘Affirmative Action” was first used in 1961, in President John F. Kennedy’s Executive
Order 10925.1% Four years later, in 1965, President Lyndon Johnson's Executive Order 112467

required contractors to take “affirmative action to ensure that applicants are treated equally

12 Dred Scott v. Sandford, 60 US 393, 15 L. Ed. 691, 15 L. Ed. 2d 691 (1857).
13 plessy v. Ferguson ,163 US 537, 16 S. Ct. 1138, 41 L. Ed. 256 (1896).
14 u.s. Const. amend. XIX.
15 Civil Rights Act of 1964, Pub.L. 88-352, 78 Stat. 241 (1964).
16 Exec. Order No. 10925, 26 Fed. Reg. 1977 (Mar. 8, 1961).
7 Exec. Order No. 11246, 30 Fed. Reg. 12319, 12935 (Sep. 24, 1965).
6



without regard to race, color, religion, sex, or national origin.” But Affirmative action became a
controversial issue in 1972 when the Department of Labor, under President Richard M. Nixon,
issued Order No. 4, authorizing flexible goals and timetables to correct “underutilization” of
minorities by federal contractors.'® Affirmative action was changed and challenged in many cases

and legislative actions.

A. Changes and challenges for Affirmative Action:

The United States Supreme Court has had a major role in shaping affirmative action in the United
States. But the Court shifted in different directions between favoring and not favoring affirmative
action programs during the years!®. There were more unfavorable supreme court decisions after
2000 which affected affirmative action programs adversely. Grutter v. Bollinger 2° reaffirmed that
universities may take race into consideration as one factor among many factors when selecting
incoming students. But in the same year 2003, in Gratz v. Bollinger 2! the Court upheld the value
of student body diversity but decided that the use of race in the University of Michigan
undergraduate school’s affirmative action program was not narrowly tailored to achieve the
university's interest in diversity. Parents v. Seattle 2> and Meredith v. Jefferson 2 were a blow to
the affirmative action programs. There, the Court decided that K-12 programs in Seattle and

Louisville, Kentucky, which tried to maintain diversity and avoid racial isolation in schools by

18 Fullinwider Robert, "Affirmative Action", The Stanford Encyclopedia of Philosophy, Edward N. Zalta (ed.),
http://plato.stanford.edu/archives/win2014/entries/affirmative-action/ (2014).
19 See supra Appendix A at 33.

20 Grutter v. Bollinger ,39 US 306, 123 S. Ct. 2325, 156 L. Ed. 2d 304 (2003).
2! Gratz v. Bollinger,539 US 244, 123 S. Ct. 2411, 156 L. Ed. 2d 257 (2003).
22 parents v. Seattle, 551 US__, 127 S. Ct. 2738, 168 L. Ed. 2d 508 (2007).
23 Meredith v. Jefferson, 548 U.S. 938, 126 S. Ct. 2351 (2006).
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individualized racial classifications, are unconstitutional. In Fisher v. University of Texas
(2013)?4, strict scrutiny standard should be applied to determine the constitutionality of a race-
sensitive admissions policy. Schuette v. Coalition to Defend Affirmative Action (2014)%, upheld a
state constitutional amendment that bans public universities and colleges in Michigan from
implementing a race-sensitive admissions policy. The latest case, Fisher v. University of Texas
(2016), court held that the race-conscious admissions program in use by the University of Texas
is lawful under the Equal Protection Clause. This decision saved affirmative action programs, but
it is still difficult to implement with all the legal restrictions and requirements imposed in prior
cases.

There were many legislative efforts to eliminate affirmative actions throughout the years. The
most significant effort to eliminate affirmative action was led by California businessman Ward
Connerly, co-founder of the American Civil Rights Institute (ACRI) on a state-by-state basis
since 1996.2° They have been successful in eight states. California Initiative 206, an affirmative
action ban passed in 1996, and Washington 1-200 passed in 1998. In general, affirmative action is
not favored in most states and institutions because of all the adverse decisions from courts and
legislatures. It is important to note that Carol Anderson, historian and professor, describes in her
book, White Rage: The Unspoken Truth of Our Racial Divide, about how white Americans’
century long efforts to suppress African American progress through court cases and legislation to
deny their rights.2” The American society where majority decision makers are white, continued to

use the legal system to reverse the progress of minorities and woman. Beverly Moran and

24 Eisher v. University of Texas, 570 US __, 133 S. Ct. 2411, 186 L. Ed. 2d 474 (2013).
25 Schuette v. Coalition to Defend Affirmative Action, 572 US _, 134 S.Ct. 1623, 188 L. Ed. 2d 613 (2014).
26 The Ohio State University- Kirwan Institute for The Study of race and Ethnicity, Anti-Affirmative Action Ballot
Initiatives, (Dec 2008).
2T Carol Anderson, White Rage: The Unspoken Truth of Our Racial Divide, (2016).
8



Stephanie M. Wildman states that- “R[a]ce and wealth are both involved in legal outcomes and

ignored by legal actors and institutions in a systematic way.”?

B. Different approaches for addressing race- Race conscious and color blind

The notable pattern in many of the cases? is that court agreed with the general idea of affirmative
action, but not with the specific practices of quotas or set asides for a specific group considering
race. When race is considered, the programs will come under the strict scrutiny standard to make
sure whether those are constitutional or not. Different approaches evolved during this time to
provide equity for the underrepresented groups. The opponents of affirmative action always stress
the “color blind” strategy where race will not be considered at all. Race sensitive or race
conscious approaches consider race as a factor in the process. In Bakke %, court upheld the use of
race as one factor in choosing among qualified applicants for admission, but no reserved seats.
United Steel Workers of America, AFL-CIO v. Weber 3'court held that race conscious affirmative
action efforts designed to eliminate racial imbalance in an employer’s workforce resulting from
past discrimination are permissible if they are temporary and do not violate the rights of white
employees. The most important factor in Grutter and Gratz cases was whether a race-conscious
admissions policy is narrowly tailored is whether it is flexible and provides sufficient

individualized consideration of all applicants.®

28 Beverly Moran and Stephanie M. Wildman, Race and Wealth Disparity: The Role of Law and The Legal System,
34 Fordham Urb. L.J. 1219 (2007).

29 See supra Appendix A at 33.

30 University of California Regents v. Bakke, 438 US 265, 98 S. Ct. 2733, 57 L. Ed. 2d 750 (1978).

31 United Steelworkers of America, AFL-CIO v. Weber, 443 US 193, 99 S. Ct. 2721, 61 L. Ed. 2d 480 (1979).

32 The Civil Rights Project at Harvard University, Joint Statement of Constitutional Law Scholars, Reaffirming

Diversity: A Legal Analysis of the University of Michigan Affirmative Action Cases (2003).
9


https://scholar.google.com/scholar_case?case=4987623155291151023&q=Bakke&hl=en&as_sdt=6,48

Color blindness strategies happen only for the eyes, not for the hearts since discrimination exists
in the society in an invisible way with implicit biases. Sometimes the discriminated person also
does not want to accept it because everyone wants an ideal society where everyone is treated
equal. Discrimination is a reality in the society and one of the compelling reasons social
researchers point out is, implicit biases. Implicit biases are “the result of mental associations that
have formed by the direct and indirect messaging we receive often about different groups of
people”.3® One of the ways people can mitigate the effects of implicit bias on judgment and
behavior is to acknowledge group and individual differences consciously.®* People who strive to
be egalitarian should adopt multiculturalism rather than a color-blindness strategy.* Colorblind
strategies can offer no explanation, consistent with other equal protection doctrine, and so they
are incoherent.%®

“T[he ideal of a colorblind society, in which one's ancestry or skin color has no causal

impact on one's life chances, is an attractive one. But the thought that we can achieve this

by ending the conscious use of race is naive. One may as well suppose that one can stop

looking out of one's left eye by refusing consciously to do so.”*’

3 Cheryl Staats, Kelly Capatosto, Robin A. Wright, and Victoria W. Jackson, STATE OF THE SCIENCE:
IMPLICIT BIAS REVIEW, Kirwan Institute for The Study of race and Ethnicity (2016) at 14.

34 Pamela M. Casey, Roger K. Warren, Fred L. Cheesman Il and Jennifer K. Elek, Helping Courts Address Implicit
Bias, National Center for State Courts (2012), Appendix G-6.

4.

36 Elizabeth S. Anderson, Integration, Affirmative Action and Strict Scrutiny (2002) at 34.
37 1d. at 35.
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C. Affirmative action is needed or not?

In today’s world, people often do not accept that there is discrimination and question whether
affirmative action is needed or not. If everyone were given the same opportunity, wealth will be
distributed equally in the society. As Table 1 shows, disparities in median wealth for racial groups
are striking, with white households possessing $97,000, black households $4,890 and Hispanic

$1,310.%8

$160,000 7
$140,000 -

$120,000 -

White
$100,000 2010:

1983: $97,000
$80,000 {595,709

$60,000 4
540,000 -
$20,000 A Black

36366 Hispanic < $48%

SOJ- v $1,310
1983 1986 1989 1992 1995 1998 2001 2004 2007 2010

Table 1- Median wealth from 1983-2010

Homeownership rate from 1975-2011 shows the following breakdown: 73.8% (white), 58%
(Asian) 46.9% (Hispanic), and 44.9% (black).*® It found that even with similar incomes, and

black-owned homes were valued at 18% less than white-owned homes in the nation’s 100 largest

38 Wolff (2012), Economic Policy Institute. These statistics are retrieved from http://stateofworkingamerica.org.
¥ 1d.
11



metropolitan areas.*® This affects educational opportunities too, since funding for public
education relies greatly on local property taxes. Property tax revenue differences among different
neighborhoods and school districts leads to inequality in education in the form of available school
financial resources to provide educational opportunities, facilities, and programs to students. And
further, the difference in home values often leads to more segregated schools, which also lead to

further disparities in education and subsequent income levels.*

Hispanics and Blacks experience disproportionately high percentages of poverty in comparison to

non-Hispanic Whites, meaning access to resources needed for advancement in life are not equal.

H white
42.3% M Black
Hispanic

30

20

Share of the population below the poverty line
[ 5]
w
w
R

Age 18-64 Under age 18 Under age &

Table 2- Poverty rate, by race and ethnicity, and age, 2013

“0 Forbes, How Home Ownership Keeps Blacks Poorer Than Whites,
http://www.forbes.com/sites/forbesleadershipforum/2012/12/10/how-home-ownership-keeps-blacks-poorer-than-
whites/#54d16a3f7e57 (Dec 2012).
1 Grace Chen, What is the Connection Between Home Values and School Performance?
http://www.publicschoolreview.com/blog/what-is-the-connection-between-home-values-and-school-performance
(May 2016).
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As in Table-2, the workers earning poverty-level wages, from 1973-2013 shows that 22.5% are
white, 35.7% are Hispanic and 42.2% are black.*? The disparities and discrimination permeate the
justice system too. According to the United States Bureau of Justice, 6% of all black males ages
30 to 39 were in prison, while 2% of Hispanic and 1% of white males in the same age group were
in prison.*® Another trend in United States is the increasing population of multi-racial people, 3%
of the total population are of mixed race as of 2013. * Multi-racial adults also reported that they
suffered discrimination. Table 3 “>shows that color is a crucial factor experiencing discrimination

in society.

Many Multiracial Adults Have Experienced Racial

Discrimination
% saying they have ever experienced each of these because of their racial
background
Poor service in
Subject to restaurants or Unfairly stopped
BlackA slurs or jokes other businesses by police
BCH-AMEr.
inien
White-black | 61 57 41
White-Asisn | 60 25 6
White-Amer. 47 30 15

Indian

Qieh,d,e

Table 3

42 Authors' analysis of Current Population Survey Annual Social and Economic Supplement (CPS-ASEC), Historical
Poverty Tables (Table 3) and CPS-ASEC microdata, available at http://stateofworkingamerica.org/chart/swa-poverty-
figure-7d-poverty-rate-raceethnicity/.

43 E. Ann Carson, Prisoners in 2014, U.S. Department of Justice - Office of Justice Programs, Bureau of Justice
Statistics, NCJ 248955 (Sept. 2015).

44 pew Research Center, Multiracial in America -Chapter 1: Race and Multiracial Americans in the U.S. Census,
http://www.pewsocialtrends.org/2015/06/11/chapter-1-race-and-multiracial-americans-in-the-u-s-census/ (June 11,
2016).

% Retrieved from: Pew Research Center, Multiracial in America- Proud, Diverse and Growing in Numbers
http://www.pewsocialtrends.org/2015/06/11/multiracial-in-america/ (June 11, 2015).
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If it is proven that discrimination exists in the society, it is wrong to say affirmative action is not

needed in the American society.

2. Washington State and Affirmative Action:

Washington became the 42nd state of the United States in 1889.% Women were given the right to
vote earlier than the rest of the country with Washington in 1910.#” The state constitution
provides power to people and protection of individual rights.*® When the affirmative action
concept evolved in the United States, Washington State also had different plans in place.
However, it is a common understanding that Washington State banned all affirmative actions
because of 1-200 which became effective in 1998. The passage of 1-200 ended almost all the
programs designed based on affirmative action. Washington State is known as a state which has

an ‘affirmative action ban’ because of [-200.

A. Aftermath of 1-200 with affirmative action

Most state agencies and educational institutions stopped their affirmative action programs because
of 1-200. Educational institutions were affected by sudden drop of minority participation. It

damaged every aspect of affirmative action efforts in higher education in Washington State from

46 Federal Writers' Project "Chronology”, Washington: a Guide to the Evergreen State, American Guide Series,
Portland, Oregon (1941).
47 1d.

48 WA Const. Article | § 1.
14



outreach to graduation.*® Educational institutions adopted race neutral policies discarding
affirmative action programs. These race-neutral policies failed to make any further gains beyond
those made under affirmative action policies for promoting the participation of minority

students.*®

The area where minorities and disadvantaged populations are most under represented is in public
contracting, which had fluctuated even before 1-200. The most significant harm 1-200 did was
creating the perception that affirmative action is banned in the Washington state. OMWBE
®Istates that despite their continued outreach and education efforts, Washington State residents
have misperceptions about 1-200.%% Following 1-200’s passage, the number of certified firms have

dropped by more than 50 percent > and the agencies were not able to recover from that effect.

B. What is 1-200?

[-200 and other so called ‘affirmative action bans’ blocked many affirmative action
programs within state governments and educational institutions. Instead of doing it as a
detailed, written bill which would be discussed and modified in the legislative session,
Ward Connerly, who initiated many such tactics to eliminate affirmative action programs,
chose to push it as an ‘Initiative’ which requires votes from citizens and not a detailed

description of the law. In Washington they were able to gather required votes, but it is a

49 Washington Higher Education Coordinating Board, Diversity in Washington Higher Education, (Sept 2006), at 38.
50 |_innea Nissa Limbach, After Initiative 200: Trends in Minority Undergraduate Admissions & Emerging Trends in
Race-Neutral Policies to Attain Diversity (2008) at 74.
51 See supra note 9.
532 State of Washington OWMBE Fund 453 Business Plan - 2007-2009 Biennium, (2006) Page 13.
3 d.
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guestion whether voters understood it well. A similar initiative in Michigan (2007), the
Court found that Connerly employed a very deceptive signature >*gathering process, that
the campaign committed voter fraud.> The initiatives from Ward Connerly seemed
deceiving, and voters realized about that later. For example, California voters
overwhelmingly rejected Proposition 54 by Connerly, which would have banned the
collection of race- and ethnicity-related data by state and local government agencies on
October 7, 2003.%° The nationwide affirmative action ban effort seemed like it was
intended to create fear among state agencies, institutions and people. It was a clever
communication strategy to make 1-200 and other initiatives known as affirmative action
bans, when there was no legal analogy supporting it. One single word ‘preferential
treatment’ cannot embody the spirit of affirmative action, but still the media and legal

experts started to define them as affirmative action bans.

i. Deceptive language without specifics:

Washington State already had a civil right law against discrimination.®” The voters saw the
ballot title “Shall government be prohibited from discriminating against or granting
preferential treatment to individuals or groups based on race, sex, color, ethnicity, or
national origin in public employment, education and contracting?””® This title looks like

it’s just affirming the law that we already have in WLAD.

54 See supra 26 at 3.

> Qperation King's Dream v. Connerly, 501 F. 3d 584 - Court of Appeals, 6th Circuit (2007).
% NBC News, Racial Privacy Initiative’ defeated, http://www.nbcnews.com/id/3130094/t/racial-privacy-initiative-
defeated/#.V5kPjTWseHk (10/7/2003).
7 Wash. Rev. Code § 49.60.010.
%8 See supra 5.
16



The proposers told the voters that 1-200 will not end all affirmative action programs.® The
text is not specifying anything about what is prohibited or not. Impartial analysis from the
State Attorney General’s office stated that “[s]tate law provides that affirmative action
‘shall not mean any sort of quota system’.... [t|he measure does not define the term
"preferential treatment”, and does not specify how continued implementation or
enforcement of existing laws would be affected if this measure were approved. The effect
of the proposed measure would thus depend on how its provisions are interpreted and
applied.”®® When there are already laws for discrimination, why does it need to be
mentioned in 1-200?% If it is an affirmative action ban, why didn’t it say so? 1-200
wording was very deceptive which made voters think that 1-200 was a law against
discrimination. For example, voters in Houston, Texas, rejected the initiative when voters
were asked directly if they wanted to “end affirmative action programs.”® Since 1-200 did
not say it as an affirmative action ban, it is not an affirmative action ban. But Washington
State interpreted 1-200 as affirmative action ban along with everyone else in the United

States. (given the political climate in which it was passed)

ii. ‘Affirmative action ban’ of 1-200 is perpetrated in the society

The so called ‘affirmative action bans’, I-200 and other similar initiatives are based on a single

concept-- ‘preferential treatment.” Preferential treatment was outlawed in the initiatives, and

everywhere those initiatives became seen as an ‘affirmative action ban’. Preferential treatment is

59 d.
60 1d. at 15-16.
61 See supra 4.

62 Civil Rights, Equal Opportunity Timeline, http://www.civilrights.org/equal-opportunity/timeline.html (2004).
17



nepotism or favoritism and it is another form of discrimination. It is clearly prohibited in the
original version of the Civil Rights Act of 1964 even before these initiatives were enacted.
“Nothing contained in this [law] shall be interpreted to require any employer, employment
agency, labor organization, or joint labor-management committee subject to this [law] to grant
preferential treatment to any individual or to any group because of the race, color, religion, sex, or
national origin...”% Actions eliminating affirmed discrimination is ‘affirmative action’. If
preferential treatment is a form of discrimination, how can it be an affirmative action ban? If
‘preferential treatment’ is an affirmative action ban, then the Civil Rights Act which was created
for eliminating discrimination, is also considered an ‘affirmative action ban’? In a way, it is
disrespecting the intent of Civil Rights Act saying that ‘preferential treatment based on race’ is an

affirmative action ban.

iii. The word ‘preference’ was used to suppress minority rights in the past:

The word ‘preference’ was used centuries ago to deny voting rights, but in the context of
discrimination. In United States vs Reese,% denying the right to vote for a black citizen, the Chief
Justice stated that the Fifteenth Amendment "does not confer the right of suffrage upon any one,"
but "prevents the States, or the United States, however, from giving preference to one citizen of
the United States over another on account of race, color, or previous condition of servitude™ in
1875. After this decision, many states adopted different legislative actions to deny the right to

vote for black citizens. Very recently, North Carolina ruled their voting rights laws were

83 Civil Rights Act of 1964, Pub.L. 88-352, 78 Stat. 241, § 703(J), (1964).
64 United States v. Reese, 92 U.S. 214 (1875).
18



discriminatory for black residents in July 2016. % Washington legislators and respective state

officials should think whether 1-200 was used to deny minority rights in different areas.

iv. 1-200 created a color blind approach to affirmative action programs:

Educational Institutions and State agencies adopted a color blind approach to affirmative action
programs because of 1-200. As | pointed out before,®® colorblindness is not a pragmatic solution
for the problems of racial disparities. Race conscious measures are needed for helping the
disadvantaged people in the society. The recent Supreme Court decision in Fisher also shows that
carefully designed affirmative action programs which will be supported by data can withhold

strict scrutiny while using race conscious measures.®’

v. 1-200 will not prohibit goals and race conscious measures:

The Department of Labor’s Office of Federal Contract Compliance Programs (OFCCP) amended
its regulations to make clear that affirmative action goals were not quotas or any form of
preferential treatment in 2000.% City of Seattle Attorney’s Office commented that I-200 will not

prohibit the State from implementing race- or sex-conscious measures to address significant

%5 Jonathan Drew and Emery P. Dalesio, Associated Press, Court Blocks 'Discriminatory’ North Carolina Voter ID
Law, http://abcnews.go.com/US/wireStory/appeals-court-north-carolina-voter-id-law-discriminatory-40996272, (July
29, 2016).

% See supra § 1.B.

87 Fisher v. University of Texas At Austin Et AL 579 U.S.__ (2016).

68 41 C.F.R § 60-2.16.
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disparities in the public contracting sector.®® The comment letter specified that the Washington
State Supreme Court's interpretation of 1-200 also does not prohibit race and sex-conscious

measures.”®

C. What happened in Public contracting:"

It is a common assumption that 1-200 affected contracting very adversely in Washington. But the
truth is, significant reductions came after the Washington State Legislature took action in

different years. Table 4 shows the relation between the procurement dollars and legislative action.

_— Procurement
Year WA Legislative Developments dollars (in %)
MBE/WBE/DBE

1983 Before OMWABE started 0.01
1984 OWMBE Established in Sep 1983, WA RCW 39.19 18.7
1985 12
1986 115

SB 5529 passed, adding more control and restriction over
1987 OWMBE and certification process. Corporation is also 13.7

included as person.

Croson case required minority programs need strict scrutiny No data/Not
1988-90 test. OWMBE established a reporting system with Office of clear

Financial Management.
1991 Reporting System changes 9.68
1992 3.23
1993 8.75
1994 10.86

89 Seattle City Attorney’s Office, Comment Letter, (June 3, 2016).
01d at 6.
! The data used here are retrieved from the annual reports of OWMBE, from 1993-2015.
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Adarand Vs Pena’ ruled Federal affirmative action program
remains constitutional when narrowly tailored to accomplish a
1995 compelling government interest. But RCW 43.31.0925 - 11.31
Minority Business assistance center and its powers and duties
were terminated June 30, 1995

1996 6.12
1997 8.5
1998 Initiative-200 13.31
1999 10.4
2000 8.5
WAC 326-40-010, WAC 326-40-020- which provide
2001 guidance on minority participation levels in contracting were 3.8
repealed because of 1-200
2002 3.2
2003 2
2004 1.66
2005 Linked Deposit Program, Western Paving”® 1.93
2006 2.94
2007 Gov. Gregoire Initiative 2.35
2008 2.24
2009 3.12
2010 2.86
RCW 39.19.060 - Compliance with public works and
2011 procurement goals is repealed and rgplaced _by RCW 39.29. 395
New Agency DES (Dept of Enterprise Services) manages
contracts.
2011-13 0.84
2013-15 0.97
Table 4

Prior to the establishment of OWMBE in Sep 1983, the estimated rate of minority and women
participation in contracting was 0.1%. By the end of 1984, it became 19% "* and 64% state
agencies submitted Minority and Women Business Enterprise (MWBE) plans.”” MWBE program

required reporting only five areas of state expenditure: public works, architectural engineering

72 Adarand Vs Pena, 515 US 200, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995). Supreme Court extended the holding in
Croson and ruled that all federal government programs that use racial or ethnic criteria as factors in procurement
decisions must pass strict scrutiny test to be constitutional.
73 Western States Paving V. Washington State, 407 F.3d 983 (2005). The Ninth Circuit held there must be evidence
of discrimination in order to determine whether or not there is the need for race, ethnicity, or gender-conscious
remedial action.
4 The report said it is participation, so not sure this will be procurement dollars or not.
S See supra note 9.

21



services, professional services, purchased goods and purchased services. Expenditures in these
categories represented less than 15% of all state’s expenditure in the fiscal year. SB 5529
passed in 1987, adding more control and restriction over the OMWABE certification process and
corporation is also included as persons to receive contracts under the office. This is very
interesting since in the United States, the corporation was treated under the law as a person only
in 2010 with Citizens United v. FEC 7" which is codified in U.S.C. 81. But Washington state
treated them as persons in 1987 itself, so that corporations also will be eligible for OMWBE

certification.

OMWABE established a reporting system with Office of Financial Management in 1990 after the
Croson ’ case required minority programs need strict scrutiny test. The procurement dollars
decreased significantly in 1992 to 3.23%."® During Fiscal year 1992-93, OMWBE was able to
increase the minority certification with many educational outreach and seminars. They had
participation enhancement program for assisting agencies to develop programs, increase minority
participation and training sessions. OMWABE stated that their priority was to improve customer
service with clients and agencies in 1995.8° With various business outreach efforts, it became
10.86% in 1995. But again a legislative action came in 1995. The Business Assistance center and

its powers and duties were terminated June 30, 1995.8! The next year, the total procurement dollar

6 SB 5529, Washington Laws, Ch.328 (1987) at 1176-1187.

"7 Citizens United v. FEC, 130 S. Ct. 876, 558 US 310, 175 L. Ed. 2d 753.

8 Richmond v. JA Croson Co., 488 US 469, 109 S. Ct. 706, 102 L. Ed. 2d 854 (1989) Supreme court decided that
Minority contracting ‘set aside’ program was unconstitutional, requiring that a state program be supported by a
“compelling interest,” and be narrowly tailored to meet strict scrutiny standard. The Supreme Court noted that it did
not intend its decision to preclude a state or local government from “taking action to rectify the effects of identified
discrimination within its jurisdiction.

® OMWBE, Annual Report 1992,

8 OMWBE, Annual Report 1995.

81 Wash. Rev. Code § 43.31.0925.
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dropped to 6.12% in 1996.8% It was 13.34% in 1998 when 1-200 was enacted. 8 After 1-200, it
decreased gradually to 8.5% in 2000.8* WAC 326-40-010, WAC 326-40-020- which provide
guidance on minority participation levels in contracting were repealed because of 1-200,% and the
procurement dropped to 3.8% in 2001. It ranged like that till 2011 when it hit 3.95%. Again there
was a legislative change, compliance with public works and procurement goals were repealed and
replaced by RCW 39.29 in 20118, and the new agency, Department of Enterprise Services,
manages contracts now. During the 2013-2015 fiscal biennium, the procurement dollars dropped
to 0.97% 7 at the end of the biennium, which was the situation before OMWBE started in 1983.
In a way, the system created for minority participation in state contracting was destroyed and
Washington State went backwards to the 1983 situation where minorities had no participation in
state contracting at all. It is important to note that, whenever there was an increase in minority
participation, there was a legislative change. This supports the claim that cases and legislation
were used to suppress minority rights.® More research is needed to find why the legislative

actions were taken, and how or whether that affected the minority participation.

8 OMWABE, Annual Report 1996.

8 OMWABE, Annual Report 1998.

8 OMWABE, Annual Report 2002, at 15.
8 OMWBE, Annual Report 2009 at 22.
8 Wash. Rev. Code § 39.19.060.

87 See supra note 9.

8 See supra 27, 28.
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3. Future of Affirmative Action in Washington State:

Every affirmative action effort is different in different places and areas. Affirmative action should
not mean that it is only for black or Hispanic people-- it is for the discriminated or those who are

disadvantaged in the society. In ten years, some places may have Caucasian as minority, and if

Population Increase Rate

White Hispanics Blacks Asian Multi Racial

e el S N
o N B OO 0O O

O N B OO

Table 5: Population increase rate 2010-15
discriminated, then they might need ‘affirmative action’ too. States have to look for the trends in

population as well as economic factors to design different programs for racial equity.

Recent census shows that the population trends are changing in Washington. Nearly one in three
is a person of color.?° Table 5 shows that between 2010 and 2015, Washington State’s population
grew by 5%, and 30% of the total population are minorities.*® The Hispanic population grew by

16.4%. The Asian population increased 14.4%. Two or More Races (Multiracial) population grew

8 Washington State Budget and Policy Center, Facing Race, Washington Community Action Network, (2015) at 4

90 Retrieved from: Office of Financial Management, Executive Summary: Population by Race and Hispanic Origin:
2010 and 2015, (2016)
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by 20% in 2015. The Black or African American population increased to a 9.9%. The Native
Hawaiian and Other Pacific Islander population increased by16.6%. The American Indian and

Alaska Native population grew by 2.2%. The white population increased by 1.3%.

A. Meaningful and equal access to legislative process

Justice Sonia Sotomayor pointed out that the Constitution provides minorities meaningful and
equal access to the political process.®! In Washington, it is important to make sure of that
considering the increasing minority population. At the same time, lack of diversity in state
legislatures is a growing concern in the United States.®? An assumption for Washington State is
that only 8% of the legislators are minority.*® Washington state must ensure meaningful access to
legislative power for minorities and the other disadvantaged in the society without implicit biases.
To understand about decision without implicit biases, people should read the instructions of Judge

Mark Bennett®* who is a U.S. district judge in the Northern District of lowa. Another way to

91 See supra note 2.

92 Amber Phillips, The striking lack of diversity in state legislatures, https://www.washingtonpost.com/news/the-
fix/wp/2016/01/26/the-real-problem-with-diversifying-congress-state-legislatures-are-even-less-diverse/ (Jan 16,
2016).

9 Annie Kucklick, Candidates address startling dearth of diversity in State Legislature,
http://www.seattleglobalist.com/2014/08/01/washington-state-legislature-diversity/28169 (Aug 1, 2014).

% Before opening statements, Judge Mark Bennett gives jurors the following instructions regarding implicit biases:
“Do not decide the case based on ‘implicit biases.” As we discussed in jury selection, everyone, including me, has
feelings, assumptions, perceptions, fears, and stereotypes, that is, “implicit biases,” that we may not be aware of.
These hidden thoughts can impact what we see and hear, how we remember what we see and hear, and how we make
important decisions. Because you are making very important decisions in this case, | strongly encourage you to
evaluate the evidence carefully and to resist jumping to conclusions based on personal likes or dislikes,
generalizations, gut feelings, prejudices, sympathies, stereotypes, or biases. The law demands that you return a just
verdict, based solely on the evidence, your individual evaluation of that evidence, your reason and common sense,
and these instructions. Our system of justice is counting on you to render a fair decision based on the evidence, not
on biases.” - Cheryl Staats, with contributions from Charles Patton, State of the Science Implicit Bias Review (2013),
The Ohio State University- Kirwan Institute for The Study of race and Ethnicity (2013), at 71
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understand about personal implicit biases is by taking test with Project Implicit*® from Harvard
University. Legislative decisions must be analyzed with long term vision as well as equity lens.
There are tools to analyze the impact of policies and budget decisions on different racial and

ethnic groups using Racial Equity Impact Assessments. %

B. Discard the mind blocks of 1-200:

According to Ana Mari Cauce, the president of the University of Washington, 1-200 sends the
message to some prospective, out-of-state faculty that UW does not welcome diversity nor values
it.%” That is the perception of Washington State to all others in the United States of America.
Affirmative action is not preferential treatment of a specific race, or a quota system, but helping
the disadvantaged in the society who suffer discrimination. 1-200 is nothing but another law
against discrimination. If 1-200 is a mind block for affirmative action, repeal it with bipartisan
support. Otherwise defining what is preferential treatment also can help institutions and state
agencies to provide racial equity in Washington. But still, the most effective way to eliminate the
mind blocks of 1-200 will be to repeal it. In 2015, HB 2822% was introduced to repeal 1-200
which was supported by the Port of Seattle.!%* Lawmakers should support repealing 1-200, and

look forward to build programs for racial equity.

% Project implicit is a non-profit organization which provides tests for implicit biases. This is an international
collaboration between researchers. For more information, visit https://implicit.harvard.edu/implicit/takeatest.html.

% See supra note 89 at 24.
9 Seattle Times, Why Washington should repeal its affirmative-action ban,

http://www.seattletimes.com/opinion/editorials/its-time-for-washington-to-repeal-its-affirmative-action-ban
(December 28, 2015).

100 1B 2822 (Details are available at http://apps.leg.wa.gov/billinfo/summary.aspx?bill=2822).
101 port of Seattle, Motion to Support the Repeal of Initiative 200, Memorandum (Feb. 9 2016).
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C. Combined approaches for addressing racial disparity:

The use of race in affirmative action programs are still hard to implement. Color blind approaches
are not effective. Mixed approaches can yield better results, and one of the preferred approach is
class based affirmative action programs which came in discussion after Schuette v. Coalition to
Defend Affirmative Action.1®® A collection of articles in The Future of Affirmative Action
discusses in favor of the economic affirmative action and percentage plans in educational

institutions. 1% Social researchers have different opinion about this,%

but mixed approach seems
beneficial. Set aside programs for economically disadvantaged groups in different areas will help
minorities. Court’s strict scrutiny standard can withstand these efforts since it treats everyone
equal, and there is a compelling state interest to promote these groups. Data monitoring for racial
groups in these programs will help to realize the progress. Other race conscious measures such as
financial help and outreach programs will help minorities, which can come under affirmative
action programs. Washington state must adopt new approaches to address racial disparity for the

advancement of minorities in different areas such as education, housing, employment and

contracting.

D. Increasing Equity in Public Contracting:

Contracting is different than education and public employment since the number of opportunities
are less. More than that, established corporations also will be competing for winning the bid for

contracts. It is very clear that public contracting is an area where minorities suffer discrimination.

102 See supra note 2.

103 Richard D. Kahlenberg, The Future of Affirmative Action- New Paths to Higher Education Diversity after Fisher
v. University of Texas (2014).

104 The New York Times, Should Affirmative Action Be Based on Income?
http://www.nytimes.com/roomfordebate/2014/04/27/should-affirmative-action-be-based-on-income, (April 27, 2014).
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A recent disparity study from WSDOT proves with quantitative and anecdotal evidence that
discrimination affected the minority participation in contracting.%® The Governor should take
bold actions for providing equity. It is hopeful that Governor Jay Inslee will have a Business
Diversity Initiative that aims to improve diversity.1% But it was unclear why the Governor is
looking to Washington Department of Enterprise Services (DES) to lead the effort 1" when
OMWBE was doing that for many years successfully. After the legislation in 2011, when DES
took over contracting, the minority participation became historically low.'% There are different
ways to address the racial disparities in the public contracting sector with the help of an agency

known for affirmative action which is OWMBE in the state of Washington.

I Adopting Initiatives and methodologies from other states:

It is very important to adopt and learn from other state initiatives or methodologies which
achieved high levels of minority participation in contracting. State of Maryland reports that in
2015, they had 27.3% overall MBE participation.’®® Awards to certified MBEs increased by 89%
and payments to certified MBEs increased by 181% from the previous year.*® Governor’s Office

of Minority Affairs established different initiatives for accountability, training, outreach and

105 state of Washington Department of Transportation, DBE Program Disparity Study - Executive Summary, (2012)
at 12.

106 OMWBE, Governor Business Diversity Initiative, http://omwbe.wa.gov/governor-business-diversity-
initiative/(2015)

107 Washington Governor Jay Inslee, Inslee creates subcabinet to boost business diversity,
http://www.governor.wa.gov/news-media/inslee-creates-subcabinet-boost-business-diversity (Aug 4. 2015)

108 See supra note 79.

109 state of Maryland, Improving Minority Business Enterprise Participation, GA Public Procurement Report (Sept
30, 2015)

110 Id.
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increasing capacity of MBEs.!!! In Ohio, State government met its target goal with 19.4% MBE
participation for the first time in 2015, where the goals were established 35 years ago. **? Gov.
John Kasich said in a statement that "By making this a priority, we are now able to help more
small businesses from all backgrounds take part in our state's economic success". ! State of
Washington can study the initiatives from other states and implement that for increasing minority

participation in contracting.

ii. Statewide Compliance Assistance:

Race based decisions seem risky with various case law and controversies even though Fisher'4
case gave the nod to the use of race. State agencies fear potential litigation for using race and it is
a legitimate concern for all the state agencies. Compliance with the laws and keeping up the
standards are not easy. The Court wants to see fairness in action which can be supported by data,
and logic. Disparity studies became a method to analyze data and design programs and policies
using legal framework. 1%° It is expensive for the state to do this all the time and so creating a
statewide compliance assistance program will be beneficial. This program can create a method or
system which can be maintained by the state, without the extensive study by consultants every
year. Helping agencies in creating administrative remedies and policies for dispute resolution also

will help them move forward for creating contracting opportunities for the minorities.

111 |d
112 Robert Higgs, State government hits target for contracts with minority-owned businesses for first time, topping
$228M, http://www.cleveland.com/open/index.ssf/2015/08/state_government_hits_target_f.html (Aug 20, 2015)
113 Id.
114 See supra note 67
115 Heather Martin, Maureen Berner, and Frayda Bluestein, Documenting Disparity in Minority Contracting: Legal
Requirements and Recommendations for Policy Makers, University of North Carolina, Public Administration Review
(May-June 2007)
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iii. Accountability with Data and reporting:

Data is knowledge and proof for the actions needed. Cost will be reduced for disparity studies, if
the available data is clear and detailed which can be used for policy developments. ° Not only
that, it will increase the accountability of the program if public can view the data. 1*'This way, the
WA state can make sure the affirmative action programs are dynamic and carefully designed
which can withstand the strict scrutiny, and compelling state interest which in turn provides racial

equity and diversity.

iv. Revive OMWBE:

The Office of Women and Minority Business Enterprise didn’t have a quota system but goals.®
It was not a requirement for state agencies, but they strive for it. The goals were never met after
1992 by most state agencies, and there were many agencies who didn’t report at all or not
required to. 1**There were many legislative developments happened along with 1-200 which
destroyed the system. Additional research is needed to see the legislative impact on the agency
which resulted in the removal of different functions in the agency. Considering New York state,
which have a set aside program for minorities and women (30%), and Ohio (15%), Washington
State can create set aside program for economically disadvantaged even with 1-200, or re-establish
goals existed in OMWABE, along with other race conscious affirmative action programs.

Governor should re-establish OMWABE as a central point of contact for affirmative action efforts,

and designate OMWABE to help other state agencies in their efforts.

116 |d
117" Matt Chorpenning, Ann Curry-Stevens, Greg Schrock and Nathen Lamb, Economic Equity in Communities of
Color: The Effectiveness of Minority Contracting Initiatives, Center to Advance Racial Equity-Portland State
University (2/15/2015)
118 OMWBE, Annual Reports 1983-2011
119 Id.
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Conclusion:

Discrimination is real and racial issues need to be addressed. President Obama reached out to the
law enforcement community during the deadly shootings of police officers in Dallas and Baton
Rouge in 2016%°, and said that "we can no longer ask you to solve issues we refuse to address as
a society."*?! No American should ever forget the fact that thousands of people sacrificed their
lives for achieving the ideal of freedom and equality since that is what America is about. Our
society has a responsibility to provide that to each and every citizen regardless of race, color and

national origin.

As Individuals, we all have social responsibility to promote equality in the society we live. It is
important to know who we are, and accept each other without bias. Everyone including the people
with power, has to address the implicit biases personally to provide justice to everyone in the
society regardless of color. “For a deep and lasting equality to evolve, implicit biases must be
acknowledged and challenged; to do otherwise is to allow them to haunt our minds, our homes,

and our society into the next millennium.”*??

Affirmative action policies are important for the society to have equal opportunities for everyone,

and it has to be viewed in a broader mind with long term vision, not narrow mind views and

120 Reena Flores , Obama pens open letter to America's law enforcement community,
http://www.chsnews.com/news/obama-pens-open-letter-to-americas-law-enforcement-community/, CBS News, (July

19, 2016)

121 president Obama, To the brave members of our law enforcement community, The Whitehouse Washington (July
18, 2016)

122 | aurie A. Rudman, Social Justice in Our Minds, Homes, and Society: The Nature, Causes, and Consequences of
Implicit Bias, Social Justice Research, Vol. 17, No. 2, (June 2004) at 139.
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tunnel vision. Institutions and businesses must embrace differences and adopt affirmative action
programs designed for promoting diversity and equality which in turn eliminate discrimination in
the society. Courts are stepping up to realize issues of discrimination with race, which is why
courts struck down the voting rights laws in North Carolina, Wisconsin and Texas.*?® Washington
state has a great history providing rights to the minorities and disadvantaged population.
Washington State cannot close our eyes in front of reality in addressing racial issues and
eradicating discrimination. 1-200 and such fear tactics should not stop us from doing what is right
for the community by implementing programs for racial equity and justice and thus making

affirmative action programs meaningful and effective.

123 Whur, Widespread Judicial Action On National Voting Laws,
http://www.whbur.org/onpoint/2016/08/03/voting-rights-voter-id-ballot-access, (Aug 3, 2016)
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Appendix A:

Affirmative Action Timeline: 1%

Year

Legislation/Executive Orders

Cases Favoring AA

Cases Against or N/A

Cases

1961

Executive Order 10925 makes the first
reference to "affirmative action”

1964

Civil Rights Act signed by President Lyndon
Johnson

1965

Executive Order 11246 enforces affirmative
action for the first time

1968

Green v. County
School Board of New
Kent County, Va.

“Actual desegregation” of schools in the South is
required, effectively ruling out so-called school
“freedom of choice” plans and requiring
affirmative action to achieve integrated schools.

1970

The Department of Labor, under President
Richard M. Nixon, issued Order No. 4,
authorizing flexible goals and timetables to
correct “underutilization” of minorities by
federal contractors

1972

President Nixon issued E.O. 11625, directing
federal agencies to develop comprehensive
plans and specific program goals for a national
Minority Business Enterprise (MBE)
contracting program.

124 Extracted all the information from:

sheets/fact_sheet_packet.pdf (2003)

Americans for a Fairchance, Frequently asked questions about Affirmative Action, http://www.civilrights.org/equal-opportunity/fact-

- Borgna Brunner and Beth Rowen, Timeline of Affirmative Action Milestones, http://www.infoplease.com/spot/affirmativetimelinel.html




Regents of the Regents of the Upheld the use of race as one factor in choosing
1978 University of University of California | among qualified applicants for admission, but no
California v. Bakke v. Bakke reserved seats
President Jimmy Carter issued E.O. 12138,
creating a National Women’s Business
1979 Enterprise Policy and requiring each agency to
take affirmative action to support women’s
business enterprises
Race conscious affirmative action efforts
United Steel Workers Qesigned tq eliminate a copspicuous racial .
. imbalance in an employer’s workforce resulting
1979 of America, AFL- f TR RO
rom past discrimination are permissible if they
CIO v. Weber . .
are temporary and do not violate the rights of
white employees.
Congress has the power to require state and local
construction projects, using federal funds, to
1980 Eullilove v. Klutznick reserve ten pe_rcent of tho_se fgnds to_purchase
goods or services from minority business
enterprises, in order to remedy past societal
discrimination.
President Ronald Regan issued E.O. 12432,
which directed each federal agency with
1983 substantial procurement or grant-making
authority to develop a Minority Business
Enterprise (MBE) development plan
The district court exceeded its powers in entering
Firefighters Local an injunction that required white employees to be
1984 Union No. 1784 v. laid off, while the otherwise applicable seniority

Stotts

system would have called for the layoff of black
employees with less seniority.




1986

Wygant v. Jackson
Board of Education

Upheld a challenge to a policy regarding race-
conscious layoffs.The policy provided that
minority faculty in some instances would be
retained over non-minority faculty with more
seniority. The Court stated that the school’s
interest in diversity was not sufficient to warrant
a race-conscious remedy as it pertained to
layoffs.

1986

Local 28 of the Sheet
Metal Workers’
International
Association v. EEOC

Upheld a judicially-ordered 29 percent minority
“membership admission goal” for a union that
had intentionally discriminated against
minorities, confirming that courts may order
race-conscious relief to correct and prevent future
discrimination.

1987

United States v.
Paradise

Upheld a one-for-one promotion requirement
(i.e., for every white candidate promoted, a
qualified African American would also be
promoted) in the Alabama Department of Public
Safety, finding it to be narrowly tailored and
necessary to eliminate the effects of Alabama's
long-term discrimination

1987

Johnson v.
Transportation
Agency, Santa Clara
County, Calif.,

A severe under-representation of women and
minorities justified the use of race or sex as “one
factor” in choosing among qualified candidates.

1989

City of Richmond v. J.A.

Croson Co

Minority contracting program as unconstitutional,
requiring that a state or local affirmative action
program be supported by a “compelling interest,”
and be narrowly tailored to ensure that the
program furthers that interest.

1990

Metro Broadcasting,
Inc. v. FCC

Upheld programs that take race into account with
the goal of furthering diversity. Further, the
Supreme Court also ruled that affirmative action
plans adopted by Congress, rather than a state,
are not subject to strict scrutiny but something
less.




United States v.

Race neutral policies are insufficient to fulfill a

1992 . state’s affirmative obligation to dismantle a
Fordice - ;
system of established segregation.
Federal affirmative action program remains
Adarand constitutional when narrowly tailored to
1995 Constructors, Inc. v. . - .
~ accomplish a compelling government interest
Pefia . AT
such as remedying discrimination
In a White House memorandum, President
Clinton called for the elimination of any
program that "(a) creates a quota; (b) creates
1995 preferences for unqualified individuals; (c)
creates reverse discrimination; or (d) continues
even after its equal opportunity purposes have
been achieved.”
1996 CA Initiative 206 - affirmative action ban
1998 WA Initiative 200 - affirmative action ban
Reaffirmed that universities may take race into
2003 Grutter v. Bollinger consideration as one factor among many factors
when selecting incoming students.
Upheld the value of student body diversity but
deciding that the use of race in the University of
Michigan undergraduate school’s affirmative
action program was not narrowly tailored to
achieve the university's asserted interest in
2003 Gratz v. Bollinger diversity. The undergraduate program used a

system that assigned points for certain factors
such as geography, legacy/alumni relationships,
including race, while the law school took a more
holistic approach, resulting in an overall score for
each applicant.




Parents v. Seattle and

Programs in Seattle and Louisville, Ky., which
tried to maintain diversity in schools by

2006 Meredith v. Jefferson considering race when assigning students to
schools, are unconstitutional
Results of the 2003 lieutenant and captain exams
2009 Ricci v. DeStefano were thrown out, ruled action in discarding the
tests was a violation of Title VII
. L Ruled that strict scrutiny should be applied to
2013 -Eigir v- University of determine the constitutionality of a race-sensitive
admissions policy.
. Uphold a state constitutional amendment that
Schuette v. Coalition to o I
. . bans public universities and colleges in Michigan
2014 Defend Affirmative f . . . L
. rom implementing a race-sensitive admissions
Action .
policy.
Fisher v. Universit Ruled that the University of Texas's use of race in
2016 ' y their admissions policy passes the constitutional

of Texas

muster.




